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ABSTRACT 

Litigation in 1987 was very brisk with an increase in 
the number of higher education cases reviewed. Cases discussed in 
this chapter are organized under four major topics: (1) 
intergovernmental relations; (2) employees, involving discrimination 
claims, tenured and nontenured faculty, collective bargaining and 
denial of employee benefits; (3) students, involving admissions, 
financial aid, First Amendment rights, and academic and disciplinary 
dismissal; and (4) liability, involving personal injury, workers' 
compensation, contracts, educational and medical malpractice, 
negligence, indemnification, antitrust, and patent and trademark 
issues. Employment cases of particular interest included the setting 
aside on jurisdictional issues of a court order requiring southern 
and border states to bring their higher education systems into 
compliance with Title VI of the Civil Rights Act of 1964. A class of 
female faculty were decertified because of the decentralized 
structure and employment decision-making at a university. There were 
numerous cases in the areas of tenure awards and termination of 
tenurei faculty for cause. Student litigation cases were varied, with 
loan and scholarship defaults continuing to be the bulk of cases in 
the financial aid area. Liability cases such as alcohol consumption 
resulting in death and fraternities serving alcohol to minors were 
among those before the courts. (MLF) 
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Introduction 

Litigation in 1987 wvs very brisk w ith an increase in the number of 
higher education cases reviewed. A number of issues were somewhat 
unique this y ear. A state's action of closing dow n an institution continued 
to result in litigation. Legislate e authority . sunshm* 1 law s. and questions 
of ownership of scholarly papers were some of the more interesting 
cases in the area of intergovernmental relations 

In emplo) ment. the case law continued to be substantial Cases of 
particular interest included the setting aside on jurisdictional issues o f a 
court order requiring southern and border states to bring their higher 
education s\ stems mto compliance with title VI of the Cr. ll Rights Act 
of 1964. A class of female faculiy were decertified because" of the 
decentralized structure and employment decision making at a uni\er- 
sit\ Multiple regression cases under title VII and the Equal Pay Act 
continued to be litigated There were also numerous cases in the areas of 
tenure awards and termination of tenured faculty for cause. 

The student litigation cases were \aried Loan and scholarship 
defaults continued to be the bulk of cases in the financial aid area Cases 
imohed first amendment questions in the location of shanties in apart- 
heid demonstrations at se\ eral institutions Another cast imohed the 
student go\ ernment's denial of stuJent funds to a homosexual group. 

The number of liability cases was also \oluimnous Cases such as 
alcohol consumption resulting in death and fraternities serung alcohol 
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to minors were before the courts A Colorado case removed habilih 
from the institution emanating from a trani])olnie accident on the front 
law n of a fraternitv 

Intergovernmental Relations 

Litigation continued around the decision of the South Dakota Legis- 
lature to close a state college 1 In one of the latest cases, students claimed 
that their contract and constitutional rights w ere \ iolated in the closing 
of the state institution. : The court found that contract obligations onlv 
existed on an academic term basis: thus, no contract existed or was 
breached w hen the institution was closed Furthermore, the court found 
that the students had no enforceable claims against the regents In a 
related case, the court ruled that attornev s fees could not be aw arded in 
a claim which challenged the constitutionality of the legislation convert- 
ing the college to a prison.' In >et another case, the court ruled the 
warrant) of the deed, transferring the land the college was located on 
from a pri\ ate citr/en to the state, contained no pro\ isioiis restricting the 
use of the land for educational purposes * 

(n Alabama, the court was disked to review the constitutionality of 
an appropriations bill for elementary and secondary schools, technical 
schools, colleges, and universities as well as nonstate agencies ' The 
court found that the bill fit under the provisions of a "single subject" 
appropriations bill (funding public education), but the funding of non- 
state agencies should not be included, in another case mvolv ing legisla- 
tive appropriations, a gov ernor'*- v eto of a portion of a bill was limited to 
an emergency clause, not to other provisions in the bill h 

The authority of the board ov er v anous activities and its powers as a 
governmental agency w ere before the court in sev eral states A Wyom- 
ing case mv olv ed the issue of the state community college commission's 
denial of a county's petition to establish a community college district 
The court found that the commission had not acted in an arbitrary or 
capricious way even though the production of ev idence vv as inadequate 
under several of the areas the commission was obligated to consider 
under the law . The court noted that caution mvds to be observ ed in not 
leav ing the realm of jurisdiction of the court and becoming embroiled in 



1 See I ho Yearbook of Sclmol Law 19S6.it 229 Kanalx \ State 36S \ \\ 2(1 S19 
(SO 1985) Uerkuanx State 375 \ \\ 2(1 624 (SI) 1985) 

2 V \SK \ State 4(K) \ \\ 2(1 269 (S I) '987) 

3 Kanalv \ State. 401 \ \\ 2d 551 (S I) 1987) 

4 Kanab \ State 403 \ \\ 2d 33 (S I) 1987) 

5 Opinion of Justices. 512 So 2(1 72 (Ala 1987) 

6 LiWombx State Bel of Higher Ednc. 736 P 2d 571 (Or Ct App 1987) 

7 In re Campbell Countv 731 P 2(11 174 (\\\o 1987) 



I f 



Higher Education / 225 

the decision-making responsibilities of an administrate e agene\ . In a 
Texas case* the state appnned a constitutional amendment which al- 
lowed a cit\ to declare a blighted area a "reim estinent /one" where 
bonds could be sold to finance inipr<>\ ements and ad valorem tax 
rex enues from the /one designated under other state statutes for educa- 
tional purposes would be used to pa\ for improvements. The court 
remanded the case for consideration of the conflict between the two 
amendments in the use of tax funds. s 

In Arizona, the court ruled that the state constitution provides that 
employees of the state nni\ ersit) s\ stem are under the authoritx of the 
board of regents and exempt from the state ci\ il service s\ stem. 4 In 
another castv local hotel and tax; cab owners challenged the state 
mm ersit) \s practice of housing groups in residence halls during a Shakes- 
pearean Festh al. lu The ow n^rs alleged that thepractice w as outside the 
statute requiring the state beard of higher education to use its facilities 
for "higher education" since those housed were not matriculated stu- 
dents. The court found that the authorit} to interpret the meaning of the 
phrase "higher education" w as w ithin the board's discretion In a related 
case, the court found that the board had authorit) under the bonding 
statute to raise donnitorx rent and to use revenue for a maintenance 
faciht) M Public notice of the board meeting met an\ due process 
requirements alleged b* the plaintiff, a student r en tor. The role of the 
board members in conflict oi interest situations was before a West 
Virginia court 12 The court found that a conflict of interest existed and 
the attorney, as a public trustee, could not represent a claimant in a 
claim against the institution or its employees 

Litigation in\ol\ing agencies which regulate academic standards, 
licensure^ award of funds,, or environmental or safet) issues within 
higher education institutions w as also before the courts For example, 
the court upheld the authority of the educ. tion department to refuse to 
award a license to practice ps\cholog\ in the state to the holder of a 
doctoral degree in counseling and student personnel instead of the 
requisite ps\ cholog) degree. n In another case, the National Coal Asso- 
ciation, whose members produce most of the nation's coal, charged that 
the Secretary of the Interior of the United States failed to act in the 
public interest when he allowed the exchange of private land within 
Grand Teton N.itional Park for federal land in another area ot Wyom- 
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ing. N Princeton Uni\ ersit> had recei\ ed the land in the national park as 
a bequest. B> trading the parcvls of land the federal go\ eminent ac- 
quired the land w ithin the national park, and Princeton w as able to sell 
the other land to a coal mining eompam . The court refused to "second 
guess" the secretary's diseretionan decision. A Florida case imoKed 
the authority of the State Board of Independent Colleges to restrict the 
use of the word "college" in the name of a consulting firm The court 
ruled that a consulting firm, w Inch offered classes and seminars but did 
not offer degrees, could not be restricted b\ the board in its selection of 
a name. 

Several cases in\ ol\ ed the pa> ment of public funds to a university 
operated hospital for sen ices rendered under w elfare 16 or medicare. 17 
Fi' illy, a uni\ ersity had not sought adequate administrate e remedies in 
its appeal of the denial b\ the state health agenc\ to grant it a permit to 
acquire and operate a nuclear magnetic scanner at its teaching hospital. ,s 

Sunshine laws and access to uni\ersit\ records and meetings were 
litigated again this year. In a Colorado case, a newspaper wanted access 
to documents related to a uni\ ersity project to establish a medical 
school in a foreign countn , 19 The court balanced the right of pri\ac> of 
an indi\ idual's personnel file against the need of public access to infor- 
mation under the law. The court found in this ca.e. where salaries are 
coming from a foreign power, that the public needs access to personnel 
documents however, the court denied the newspaper an award of 
attornex \ fees because the university had not acted r an arbitrarx and 
capricious way w hen it refused to release the documents In a Mississippi 
case, the court vacated a decision in one count) and remanded the case 
to the county wherein the plaintiff and the uni\ ersity resided. :n 

In a Kentucky case, the court ruled that the presidential search 
committee appointed In the uni\ersit\ board was required to hold 
meetings open to the public. 21 The court reasoned that pio\ isions in the 
law only exempted discussions of an indi\ idual's personnel matters, not 
general per- onnel matters.- 2 In North Carolina, the court ruled the case 



U National Goal \ss'n \ KodeL 82o K 2d 52.J (DC Cir 1987) 

15 Philip Crosh\ \sso( \ State Bd ofliulcp C:ollt^cs 506 So 2d490(Kla Dist Ct 
App 1J87) 

16 Temple l'ni\ \ Commonwealth Dept of Pnb Welfare, 521 \ 2d 986 (Pa 
ComniM Ct 1987) 

17 l'rmersit\ of C'mc utttati \ Se< retar\ of Health and Human Serw 809 F 2d 307 
(6th Cir 1987) 

18 George Washington l'm\ MedicalCenter \ District of Columbia Bd of Appeals 
and Wvwvw. 530 A 2d 227 (1) C 1987) 

19 Den\ v Post Corp \ limersit} of Colo 739 P 2d 874 (Colo Ct \pp 1987) 

20 Board of "Irusteesof State Institutions of Higher la arning\ \ anSKke, olOSo 2d 
490 (Miss 1987) 

21 Lexington Herald-Leader Co \ l imersiK of Kv 732 S \\ 2d 881 ( K\ 1987) 

22 Id at 886 
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moot since tlie report in question had subsequent!) been released with a 
final report from the board. 2 * In a California case, students sued to 
obtain access to law school faculty meetings under the state's public 
meeting law. 24 The court ruled that bodies appointed to advise the 
board, or that have authority delegated to them by the regents, were not 
subject to the open meeting laws. 

A number of cases concerned whether local taxes should be applied 
to various functions of colleges or universities In an Illinois case, the city 
assessed property tax against a private!) owned apartment building 
leased to the college for use as a dormitory. 25 The court found that the 
property being held for the benefit of the grantors of the lease, as 
opposed to the college, was subject to property tax, and that the college 
was obligated to pay the taxes under the lease agreement. A West 
Virginia community assessed an amusement tax on revenues from a 
public university's athletic contests and concerts. 26 The court ruled that 
revenues from events deposited in a public fund which did not result in 
private profit were not taxable under the provisions of a city amusement 
tax. A Washington case involved the validity of a 1906 condemnation 
order which gave control to the university of a street through university 
property, but also required the university to pay street use fees. 27 The 
property bequeathed to the university in 1861 w as located in downtown 
Seattle. The court ruled that equitable estoppel bars the state from 
attempting to \oid the condemnation order. Furthermore, the city's 
ordinance requii ing the removal of a pedestrian skybndge at the institu- 
tion's expense and the payment of permit fees was enforceable. 

Zoning laws and rulings of zoning boards were also before the 
courts. In a Massachusetts case, the court ruled that the licensing board 
had exceeded its authority when it denied the university an apartment 
license for a facility in a residential neighborhood because of its affect 
on the neighborhood.^ In a New York ease, the court ruled that the 
zoning board exceeded its authority when it required the institution to 
justify th e need for the expansion 24 Elaborating further, the court noted 
that this does not preclude the board from placing restrictions to miti- 
gate delitorious effects the project might have on the neighborhood.™ A 



23 North CarohiM Press \ss'n \ Spangler, 360 S K 2d 1.38 (\ C Ct s App 1987) 

24 Tafova % Hastings College of Law. 236 Cal Rptr 395 (Ct App 1987) 

25 Wheaton College \ Department of Revenue, 508 \ 15 2d 1136 (111 App Ct 

26 Cit\ of Morgantoun \ West Virginia Bd of Regents, 354 S K 2d 616 (U Va 

1987) 

27. Washington I ni\ Bd of Regents \ Seattle, 741 P 2d 1 1 (Wash 1<)S<) 

28 Trustees of Boston l ni\ \ Licensing Bd of Boston. 510 N K 2d 283 (Mass App 
Ct 1987) 

29 Cornell l'm\ \ Bagnardi, 510 \ ^ S 2d 861 (\ V 1986) 

30 Ul at 868 
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California court challenged the approxal of the university em iron- 
mental impact statement issued for the construction of a biomedical 
research facility in a neighborhood n Since the project involved the 
release of toxic chemicals and the use of radioactive materials and 
carcinogens in a densely populated area, the court found the impact 
statement to be inadequate. 

Several cases invoK ed jurisdictional questions or questions of own- 
ership. A Man land unixersitx brought suit against a Rhode Island 
university over a contract dispute concerning a research contract. u A 
Maryland court granted a default judgment against the Rhode Island 
university. The Rhode Island court ordered the enforcement of the 
Maryland court default judgment finding that the Rhode Island unixer- 
sity did sufficient business in the state of Maryland to apply the state's 
long arm statute and give the court jurisdiction. In an Illinois case, the 
court ruled that the jurisdiction of campus police is not limited to the 
campus proper and upheld the issuance of a drunk dm ing citation by 
campus police a mile off campus. n 

In a case involving ownership, the widow and daughter of an author 
bequeathed his manuscripts and correspondence to Yale Unix ersitv. 
The writings were being held as part of the collection of Fisk Unixersitx , 
which claimed ownership. The federal district court found that Fisk 
Vnhersity, by its prac tices, had acknowledged it lacked ownership of 
the collection and that there was no record that a gift had been made to 
Fisk." The collection was ordered transferred to Yale University 

Finally, two cases involved unixersity affiliated hospitals. In a New 
Mexico case, the court found that the \\ rongful death act prohibited an 
attempt by the university to attach a lien to a wrongful death axv ard. n In 
a Xexx York case, the court found that a patient does not possess a 
constitutional right to highlx technical hospital equipment, \\ hich x\ ould 
require the hospital to gix e the patient's doctor access to the equipment 
when that doctor is not affiliated with the hospital.* 

Employees 

Discrimination in Employment 

Title VI. A number of cases inx olx e the use of federal funds or state' 
funds in state systems xvhich haxe perpetuated a historical tiadition of 



31 Laurel Heights Iinpro\ ement \ss n \ I'mwisitx of Cal , 238Cal Kptr 151 (Ct 
App 19S7) 

32 Man land Cent Collection I'mt \ I imersih of H 1 , 529 \ 2d 1 H <H 1 1987) 

33 People \ Smith. 3M \ E 2d 1 158 (111 App Ct 1987) 

34 Yulel'im \ Fisk Cim 660 F Supp Ifi(MD Temi 1985), r///7/, 810 F 2d 201 
(6th Cir 1987) 

3,5 Hall \ Regents of the I'nix of N M , 740 P2d 1151 (\ \[ 1987) 

36 Brindisi \ limersitx Ilosp., 316 \ \ S 2d 745 (\pp I)i\ 1987) 
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discrimination The most notorious cast 1 emanates out of the Adams 
ease. n In this ease, under a court order, the Tinted States Department of 
Health, Education, and Welfare was to enforce the prousions of title 
VP S by requiring a number of southern and border vtate educational 
systems to develop plans to eomph \\ ith the statute under pain of loss of 
federal funds. Since that time the court order has been the focus of a 
number of litigations and court nianeu\ering The most recent ruling 
challenges the court's jurisdiction to issue the original court order. ^ This 
case emanated from another case remanded for a hearing on the ques- 
tion of standing. ,n The federal district court of the District of Columbia 
found limited jurisdiction in a case imolung a federal agenc) because 
of the concepts of separation of powers under article II of the United 
States Constitution from which the doctrine of standing emanates 
Under the standing doctrine, the court found that there w as a lusticiable 
injury,, the right to be educated in a racial]) integrated institution 
How ever, the conduct of a third p.trt\ w as not m\ oh ed in this litigation 
(i e , public institutions and programs wlnJli are not federal agencies, 
possess the nexus betw ecu injury and causation) The plaintiffs failed to 
show a nexus between the provision of federal funds and the alleged 
discrimination The court held that the court orders under rs\ iew vio- 
lated the concepts of separation of powers between the executive' and 
judicial branches of government that the plaintiffs and mterxeners 
lacked standing to continue this litigation. 

In a related case, the United States and interveners 11 sued the state 
system of higher education alleging the perpetuation of a dis, * iminator) 
dual s\ stem of higher education in violation of title VI. The district court 
found that the dual s\ stem existed and ordered the state to submit a plan 
to the court w hich w ould eliminate all \ estiges of this dual s\ stem. ,: On 
ippeal, the circuit court found Miat the district court judge should ha\ e 
disqualified himself* because as a state politician he was deeph m- 
\ohed in determining the make up of the state board and the formula- 
tion of this case. n More importantly, citing Grot e City College t BelL u 
the court found that a claim could not be maintained against the entire 



37 Wlamsx Richardson, 351 F Supp fill (1) 1) C 1072), modified, 3561* Supp 92 
(!) I) C 1973). <///'(/. 180 F 2d 1159 (DC Or 1973) 

38 42 T SC § 2(HK)d 

39 Adams \ Bennett, 675 F Supp 66'S '!)I)C 1987) 

40 Women's Kquitx Action league' \ Bell, 713 F 2d 12 (DC Or I9SH 

41 See The Yearbook o< School Law 1987 at 238. Tinted States (Knight) \ Uabaina 
791 F2d 1450 (11th Or 1986) cert dented, 107 S O 1287 (1987) 

12 See The Yearbook of School Law I9S6 at 192, tinted States \ Manama. 62S !■ 
Supp 1137 (\ D. Ala 1985) 

13 Tinted States v Alabama, 828 F 2d 1532 (11 th Or 19S7) 
44 See The Yearbook of St bool Law 1985at 313, Gro\ eOt\ ( ouYtfex Bell. 1651' S 
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state system of higher education because of the program specific nature 
of title VI, Ilowexer, the court remanded the case for adjudication of 
the equal protection claims of the mch\ iduals known as the Kmght 
Interveners. 

An Ark ansas ca i e brought the issue of race discrimination in salaries 
and promotion in a universit\ e\U nsion sen ice before the court. n The 
court found that the disparate treatment of blacks w as based on a valid 
employment criteria (poor job performance), Ilowexer, the case was 
remanded requiring the state to show b\ a perponderence of the e\i- 
dence that the employees would ha\ e been treated the same w ay if the> 
were white. The court reasoned that past and current practices may 
have worked to disadvantage blacks. Ah 

In a Tennessee case, an einplo\ ee was barred from a discrimination 
suit under federal law. 47 State statutes made it clear Miat the university 
fell under the so\ereign immunity provisions of the elexenth amend- 
ment In a related case, the court set the statute of limitations at three 
>ears under New York Law m a section 1983 ls case involving an arrest 
and alleged beating by campus police, 14 

Title VII. Title VII requires that the plaintiff file a complaint 
within 300 days of the alleged discrimination. The concept used to 
determine whether this time limit was met or when the clock starts is 
called equitable tolling In a tolling case;, the Supreme Court denied 
certiorari m a case invoK mg a white male w ho alleged discrimination m 
his termination as an instructor at a eominunit) college r,n The Court 
found that the tolling j eriod had lapsed and, under the circumstances, 
the reasonably prudent individual could have determined w hether his 
dismissal was discriminatory 

Procedural issues were also before the court under title VII In a 
Louisiana case, the Fifth Circuit ruled that the district court errored in 
dismissing a case because of counsel's tardiness in meeting pretrial 
deadlines when the plaintiff's counsel was read\ for trial, The> found 
that such a ruling penalized the plaintiff who was innocent of any 
misconduct In Texas, the court ordered a mistrial because of the inef- 
fectiveness of the plaintiffs counsel.' 12 A portion of the' attorney's fees 
were awarded to a Michigan institution In a plaintiff and counsel 



45 White \ l'imersit\ of Ark . 806 F 2d 790 (8th Cir 1986) 

46 Id at 794 

47 Jam \ l'mversit\ of 'lenn ,<,0F Supp 1388 (W 1) Irnu 1987) 

48 42 1' SC $ 1983 (1983) 

49 Okurev Owens, 816 F 2<! 43 (2d Or 1987) 

50 Mauro\ Board of Higher Kchu , 658 F Supp 322 (S I) \ >, 1986) off d, 819 F 
2d 1130 (2d Cir 1987). ( ert dewed, 108 S Ct 169(1987) 

51 John \ Louisiana, 828 F 2d 1129 (5th Cir 1987) 

52 Vance \ Texas A & M I'mv S>s., 117FH1) 93 (S I) h \ 1987) 
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resulting from false testiniom .* ,J In a Virginia case, the court ruled that 
although tin 1 filing of a title Ml case did not preclude the filing of a 
section 1981 claim., it was barred In the elexenth amendment 

Title Ml cases m\ ol\ nig die shifting burden of ])roof and disparate 
impact were before the court In several cases, the plaintiff failed to 
establish a prima fai id case of discrimination In one case mxolx nig a 
theolog} position at a Catholic uni\ ersitx , the plaintiff failed to establish 
that sex was a factor in her failure to obtain the position.'' The cour t 
touched on a religious institution's exemption from title MI. but decided 
there was no need to explore the exemption question in this case. In a 
North Carolina case,, the circuit court at tinned the lower court finding 
that the plaintiff failed in her burden to establish a prima facia case for 
both sex and age discrimination v ' The court found that while the 
plaintiff alleged that the count) extension sen ice discriminated against 
w omen in the employment of superx isors for the extension ser\ ice;, she 
failed to substantiate these allegations w ith statistical evidence 

In another case decided in the Sex enth Circuit, the court ruled that 
the plaintiff foiled to establish a prima facia case for discrimination 
w hen the institution failed to promote her The institution pro\ ided a 
\alid nondiscriminatory reason (1 e failuie to meet published criteria 
used in salary enhancement) Finalk . a w lute f email failed to show she 
was treated an y differently than black males similar!) situated * s 

In another shifting burden of proof case, the plaintiff failed to 
establish that the reasons gi\ en for a personnel decision w ere a pretext 
for discrimination In a New York case, die female applicant for an 
associate dean's position failed to show that the institution s reason for 
not hiring her, the lack of appropriate qualifications., was a pretext for 
discrimination against w omen Tw o black electricians sued w hen thex 
lost their jobs al a predominant!) black institution because of financial 
exigent') , WI The Kighth Circuit Court rexersed and remanded the case 
finding that the ex idence indicated that thex xx ere reinox ed because of 
their race The* court found the institution s reasons ^independable 
xx ork records) xx ere not supported bx the ex idence, and the institution's 
action of filling a subsequent xacancx xxith an inexperienced xxbite 
person gax e credence to the conclusion that race xx as a factor A similar 
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outcome was reached m an Alabama case" 

('lass action suits were also befoie the courts In .1 ruling winch 
plow s new ground in the class c ertific at ion area, a ilistric 1 c ourt dec crti- 
fied a class of female faculh ^ Tin* court reasoned that the multiple 
regression anabsis and other anecdotal evidence, which pointed to 
actions based on sex, u as insuf fic lent to establish discrimination against 
a class The court found thee\ ulence showed a dec entrah/ed decision- 
making process. wlnchpre\ ented plaintiffs from sustaining an aigument 
that a pattern of discrimination against women could exist across the 
uni\ersit\ (,i 

In another class action case, the institution's counsel continued 
unethical and mappropi iate commmiK ations with members of a class 
of female athletes at the mm ersit\ M The sane lions issued b\ the c ourt 
mchided the distribution of notices at the institution's expense and the' 
assessment of attoine\ \ fees incurred in this litigation 

In a disparate impact class action case, the couit found that the 
female plaintiffs had met their burden of establishing a ptiuia facie c ase 
of discrimination h ' k In this multiple regression c ase. plaintiffs w ere able 
to establish sex as a fac tor m sex eral \ ears under anah sis \\ lnlc plaintiffs 
grouping of the departments into six groups was criticized, it was 
accepted l>\ the court Flic defendant's reasons 'or salarx disparity 
market forces, and sen ice aw arcls. did not account f 01 the salan dispai i- 
ties o\ er se\ eral \ ears The c ourt found that the clef enclants had failed in 
their burden to establish other reasons foi the chspanh in salan 

In a disparate treatment case m w Inc h the institution's treatment of 
female* facultx was compared with the treatment of males on eniplo\- 
nicnt decisions of rank, pa\, promotion, tenure, and administrate 
appointments, the* plaintiffs failed in their burden to show ciiscrnmna- 
tor\ intent hh The court noted that w hile historical e\ulence shows a 
record of past chscnmiiiatiou. the state has made attempts to rectih 
these discrepancies, and histor\ alone would be insufficient to show 
intent h Furthermore, the court's rejection of a multiple regression 
anah sis. w hic h either left out or madequateh measured dec isiou making 
\anahles. did not place an unrealistic burden of proof on the plaintiffs 
On the mdi\ idual c oinplaints. the judge found that eac h of the plaintiffs 
had established a puma j<n te c ase of disc rimmatiou the institution had 
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provided valid reasons related to the specific job, and the plaintiffs each 
failed in their burden to show the institution's reasons to he pretextua! hS 
In a retaliation case, the plaintitf met his burden 1>> showing that he 
engaged in a protected activit\ and was subjected to ad\ erse employ- 
ment activity by the emplo\ er, and that a causal link existed between 
the two. 69 A black personnel administrator had complained both pub- 
lically and privately that race discrimination had existed in employment 
Retaliation consisted of a limitation on activities and a demeaning 
monitoring procedure requiring permission from his superior to leave 
his work space. 

The final case in this section invokes both title VII and the Equal 
Pa\ Act. The court found that a Florida institution's refusal to allow a 
male employee to participate in a salary equit\ scheme was discrimina- 
tory. 70 The multiple regression auahsis, used to ideutif\ females for 
salary equity adjustments, identified him as a candidate for adjustment 
even after a salan adjustment agreement had been entered into b> the 
parties. The court noted that discrimination, which occurred after a 
salary equity agreement was put in place for the plaintiff, was justiciable 
and that the lower court errored hi ignoring the salary inequity after the 
agreement was in force. The case was remanded. 

The Equal Pay Act. The lead-off case in this section is one which 
has been before the courts for a number of years. 71 The case dealt with a 
class action suit involving multiple regression anah sis which was found 
inadequate by the courts because crucial job factors w ere excluded. The 
circuit court remanded the case 72 based on the Supreme Court ruling in 
Bazcmore** On remand the district court upheld its pre\ ions decision. 
The court reasoned that under the test in Buzemore, the multiple regres- 
sion failed to show discrimination based on sex. 7 * Additionally the 
rejection of evidence when the plaintiff switched from disparate treat- 
ment proof to disparate impact proof in the ele\euth hour of litigation 
was based on evidential rules (i.e. plaintiff failed to pro\e that the 
evidence was new or that the dela> in presentation was caused b> the 
defendant). ^ 

In an Illinois case, a female assistant professor assumed a position at 
a salary lower than the pre\ ions eniplox ee had receh ed The previous 



68 Id at 463 

69 Coleman v Wax lie State l'im , 664 K Supp 1082 (K I) Mich 1987) 

70 Schwartz v Florida Bel of Regents. 807 F 2d 901 (11th Or 1987) 

71 See The Yearbook of School Law 1984 at 284, 289. Sohel \ Yeshiv a I niv . 566 F 
Supp. 1166 (S D N Y 1983) 

72. Sohel \ Vslma Vm\ , 797 F 3d 1478 (2d Car 1986) 

73. See The Yearbook ot School Law 1987 at 240. Ba/emore v Fndav, 106 S Ct 3000 
(1986) 

74 Sobel v Yeshua l'im , 656 F Supp 587 (S I) \ Y 1987) 

75. Id at 559 
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employee was a male tenured faeult\ member from another depart- 
ment. The court found that the previous salan histon of the tenured 
faculty member was a factor in the pay differential and not sex. In 
affirming the lower court decision the court noted that a financial crisis 
was not a valid factor available to the uni\ ersity as a defense for salan 
disparit> between males and females. 76 

The Third Circuit ruled, in a case involving custodial services under 
contract with a college, that the procedural errors b > the trial judge u ere 
harml^ or ror s. 7: While the trial judge inexplicably ruled that the gender 
of the plaintiff and the preferred labor class were not relevant, the 
evidence contained gender information and the error was corrected 
when the charge was given to the jury. 

Title IX. Cannon, a saga of cases which has been before the courts 
for a nu mber o f years, 7S saw the Supreme Court refusing to hear another 
appeal. 79 In rejecting another suit of Ms Cannon's in a federal rules 
decision, so the court threatened the plaintiff and counsel with further 
sanctions if "this endless stream of redundant and mentless pleadings" is 
not discontinued M 

Age Discrimination. The E.E.O.C. brought action against an 
institution when it terminated the grievance procedures filed by an 
employee after the employee had filed charges with the E.E.O.C for 
age discrimination in the denial of tenure s: The institution took its action 
on the basis cf a collective bargaining agreement. The court, balancing 
the employer's contractual rights against the individual's employee 
rights, found that the institution's action constituted retaliation which 
cannot be made legal by a collective bargaining agreement 

In another case, the court found that the provisions of an employee 
retirement plan did not violate the Age Discrimination Act. sl The pro- 
visions maintained that no employer contributions would be made to the 
retirement program after the employee reached a certain age. In a 
Minnesota cise, the plaintiff was unable to establish a prima facia case of 
age discrimination in his removal from a position w ith the state coordi- 



76 Covington \ Southern 111 I'nix . 816 F 2d 317 (7th Or 1987). cert denied 108S 
Ct 146 (1987) 

77 Brobst \ Columbus Ser\s Int% 824 F 2d 271 (3d Or 1987) 

78 See The Yearbook of School Law 1987 at 245 nn 61-63 

79 Cannon v Loyola Tim of Chicago, 107 S Ct 880 ( 1987), See The Yearbook of 
School Law 1987 at 245, Cannon \ Loyola L'nix ef Chicago, 784 F 2d 777 (7th Or 1986) 

80 Cannon v Loyola L'ni\ of Chicago, 116 FD R 244 (N D 111 1987) 

81 Id at 245 

82 EEOCv Board of Cox ernors of State Colleges and Oms . 665 F Sunn 630 
(N O III 1987). 

83 Bell v Trustees of Purdue Tni\ . 658 F Supp 184 (N D hid 1987) 
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nating board. S4 The state legislature had voted to remove funding for the 
position. 

A Utah case was brought under state statutes'* on age discrimination 
and involved the reversal of an administrative law judge's findings. S6 
The institution had provided legitimate reasons for the demotion and 
eventual dismissal of the employee. The plaintiff could not pro\ e that 
poor work habits and failure to follow orders was a pretext for discrimi- 
nation. In a related case, the finding of age discrimination under state 
law qualified the individual for a damage award but not reinstatement 
under the circumstances of this case since he was not qualified to teach 
in the area where the vacancy existed ST In another case, the court ruled 
that an employee could not use federal statutes to expand a claim under 
a slate's common law of tort. ss 

Rehabilitation Act. A case involving a student who w as refused a 
dogree because of a handicap has implications for emplo\ ment. S9 The 
student was evaluated by a state board and admitted to an optometry 
school. In his third year, he failed to pass one of four clinical areas 
because his handicap prevented him from performing the manual skills 
for several procedures which resulted in danger to patients The court 
found that he was not an otherwise qualified handicapped individual 
and the institution had not errored in refusing to waive the requirements 
The court found that these -clinical requirements were substantial or 
fundamental and could not be interpreted as a reasonable waiver 90 

Hiring Discrimination. Several hiring discrimination cases dealt 
with the question of access to information used in the hiring decision. In 
a California case, the plaintiff alleged discrimination based on sex in the 
failure to hire her as a faculty member. The court, citing key cases on 
access to documents, 91 found that she could "probably" establish a 
prima facie case of discrimination and ordered access to the peer e\ alua- 
tion materials of the successful male applicant, 92 In another California 
case, the plaintiff in a defamation suit sought access to information 



84 Rcddemann \ Minnesota Higher K<*nc Coordinating Bd , 81 1 F 2d 1208 (8th 
Cir 19S7) 

85. I'tah Anti Discrimination Act V C A 1953 J§ 14-53- l(Supp 1986) 

86 l'ni\ersit\ of I'tah \ Industrial ComnYn, 736 P2d 630 (Hah 1987) 

87 State l T »n\ Agricultural and Technical College at Farmmgdale \ State I)i\ of 
Human Rights, 520 N Y S 2d 814 (App Di\ 1987) 

88 Leathern v Research Found, of City l*ni\ of N \ , 658 F Supp 651 (S I) \ \ 

1987) 

89 Dohertys Southern College of Optometry 659 F Supp 662 (W I) linn 198/) 
90. Id at 673 

91 See The Yearbook of School Law 1987 at 249, KEOC \ Franklin and Marshall 
College, 775 F 2d 110 (3d Or 1985),* The Yearbook of School Law 1982 at 264, In rv 
Dinnan, 661 F 2d 426 (5th Or 1981) 

92. Rubin v. Regent of the I'niv of Cal , 1 14 F I) R 1 (N I) Ca! 1986) 
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presented at a facult) meeting in w Inch a unanimous \ ote denied hun an 
endowed chair. 9 * The court found that pri\ac> rights of the professor 
outweighed the candidates rights to take a deposition in this case. 

In a West Virginia case, the plaintiff was able to prove that the 
refusal to hire her as a county e\ tension agent w as based on sex. The state 
Civil Rights Commission ordered her hired and aw arded back pay. w 
The court affirmed the award of back pa> and awarded the plaintiff 
attorne> \s fees for both the action before the commission and this action 
In a California case, the court found that the plaintiff failed to establish a 
prima facie case of discrimination bast d on national origin as a Filipino 
American. 95 

Nontenured Faculty 

First Amendment Freedom of Speech. The lead-off case in 
this section has been in the courts for o\ er a decade. A face.lt> member 
who was refused tenure sustained a charge that his first amendment 
rights had been \iolated, because denial was due to his political activ- 
ity. 96 The court ordered reinstatement, but based on ele\ enth amend- 
ment immunit) , denied the aw ard of back pa\ . In subsequent litigation, 
the plaintiff sued for back pa\ 97 This 1987 litigation involved a suit for 
backpa\ against the state s\ stem office instead of the specific institution 
which the court denied on tl\e same grounds 9S 

In an Arizona case, a facult\ member was denied tenure due to his 
ineffecth e teaching st\ le." He filed a grievance w itli a facult) commit- 
tee The facult) committee found that his academic freedom had been 
violated by the institutions denial of t.w.re The plaintiff alleged that his 
free speech and acad ennc freedom w ere \ lolated because the institution 
was in disagreement with his chosen methods of teaching (i.e.. not 
attending classes so his students would become more ^elf-reliant) T1k» 
court found no violation of first amendment rights m the' president's 
decision to den\ tenure 



93 Kahn \ Superior Court fl)a\ie\). 2iJC.il Rptr 662 (Ct \pp 1987) 

94 Kerns \ Bueklew , 357 S K 2d 750 (W \ a I9S7) 

95 Iharhia \ Regents of the dm of Cal . 234 Cal Rptr 167 (Ct \pp 1987) 
laratvti re/i'tf, 237 Cal Rptr 92 (Ct \pp 1987) 

96 Skehan\ Board of 'Irustees of Bloonisburg State College 358 V Supp 130(M1) 
Pa 1973). uittttcd, 501 F 2d 31 (3d Or 197 4) i at uti d and rem d, 121 I S 98,3(1975). 
n h'a, Skehan \ Board of Trustees Bloonisburg State College. 431 V Sunn 1379 (Ml) Pa 
1977) 

97 See The Yearbook of Shool Law 1983 at 304, Skehan \ Board of Trustees of 
Bloonisburg State College, 669 V 2d 142 (3d Or 1982). tvrt dvmtd 459 C S 1048(1982). 
Svv The Yearbook of School Law 19S7 at 250, Skehan \ Bloonisburg State College 503 
A 2d 1000 (Pa Commu Ct 1986) 
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99 Carley \ Arizona Bd of Regents, 737 P 2d 1099 (An/ Ct App 1987) 
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In another case, a faculty member who challenged the administra- 
tion of the college by the dean was denied tenure. 100 The plaintiff 
alleged violations of free speech and argued that he came under earlier 
tenure provisions which meant he already had tenure. The circuit court 
found material issues of fact, reversed the summary judgment, and 
remanded the case for adjudication. In a related case, the com • affirmed 
a lower court decision 101 The circuit court found that while the plaintiff 
was involved in protected speech* other \alid reasons for nonrenewal 
exited. 102 

Nonrenewal Procedures. The Supreme Court ruled that na- 
tional origin would be a \ alid classification under a section 1983 suit 
alleging discrimination. lft * The circuit court had rex ersed and remanded 
the district court's grant of a summary judgment totheuim ersity on the 
plaintiffs discrimination claim based on Arab ancestry in the plaintiff's 
denial of tenure. 104 The case awaits a decision by the district court. 

In another case reported previously. 105 plaintiffs alleged that they 
had de facto tenure, because of the number of years of service put in 
under one year contracts, and that nonrenewal of their contracts re- 
quired due process On appeal, the circuit court ruled that Rutgers 
University was an autonomous organization, not an arm of the state, 
removing the possibility of an ele\enth amendment immunity de- 
fense. m Qualified immunity could not be determined for individual 
officers until the district court decided whether dcfacto tenure or a 
property right e\i< ted thereby requiring due process prior to nonre- 
newal. 

Sexeral cases in\ol\e access to information used in the decision to 
deny tenure. In a New York case, a male brought action to compel 
discovery of promotion and tenure committee deliberations 10 The 
court found, absent "extraordinary cause," that disclosure would not be 
compelled. In another case, the uni\ ersity filed a motion to prevent the 
disclosure of confidential e\ aluations of outside experts in three promo- 
tion and tenure files, 10s The case imolved state civil rights agency's 



100 Monore \ Douglas. 833 V 2d .565 (5th Or 1987) 

101 Sa 'Vhv Varhook of School Law 1987at2.~>, llamer\ Brow n. 641 F Siipp 662 
(\\ I) Ark 198$) 

102 Hamer\ Brown. 831 F 2d 1398 (8th Or 1987) 

103 St Francis College \ M-Kha/raji. 107 S Ct 2022 (198 \) 

104 S<v Tin* Yearbook of School Law 1987 at 247. Al-Kha/raji \ St Francis College, 
7,84 F.2d 505 (3d Or 1986) 

105 SeiTheWbook of School Law 1987 at 249, Ko\ats \ Rutgers I ni\ ersitv , 633 F 
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106 Ko\ats \ Butgers, lhe State lim , 822 V 2d 1303 (3d Or 1987) 

107 !)esnnone\ Skidmore College.. 517 N Y S 2d 880 (Sup Ct 1987) 

108 Dnon \ Butters 521 A 2d 1315 (\ J Super Ct App Div 1987) 
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findings of probable cause that sex discrimination w as m\ ol\ ed in the 
denial of tenure to a female while promotion and tenure w as granted to 
two similarly situated males. The uni\ ersit\ s motion w as denied and the 
court endorsed the administrate e law judge's limitations on disclosure. 

Cases involving tenure review and a subsequent decision to deny 
tenure were before the courts. In one case a state appeals court held that 
the hiring of another faculty member to fill the plaintiffs position prior 
to the completion of the plaintiffs grievance did not violate due process 
and that judicial proceedings should not be filed prior to completion of 
administrative remedies. 109 

A variety of cases alleged discrimination under title VII. The Fourth 
Circuit found that the plaintiff lacked the appropriate qualifications for 
tenure under the burden of proof standard of title ML This finding 
would collaterally estop the plaintiffs claims under both the Equal Pay- 
Act and the Age Discrimination Act since the proof in all three were 
similar. 110 In Arizona, the plaintiff failed to establish sex discrimination 
based on the fact that the f ac-lty in the all female school of nursing were 
not granted the same percentage of release time for research as the 
faculty in the all male school of pharmacy. 111 In another case, the court 
found a number of allegations time barred and ruled that ample evi- 
dence existed to support the institution's denial of tenure based on poor 
performance across several criteria. 112 However, the First Circuit re- 
manded a case involving denial of tenure because the court errored in 
applying the burden of proof and in ordering the plaintiff reinstated for 
two years with back pay. 113 The institution alleged that poor teaching 
was the reason for denial of tenure. The plaintiff alleged that the 
decision was effected by discrimination because the all male depart- 
ment made the original decision to deny tenure. The court found that 
the second step in the shifting burden of proof was for the institution to 
prove that absent discrimination, the same decision would have been 
reached. Finally, a Maryland case found that the plaintiff was unable to 
establish a prima facie case for race, sex, or maternity disci imination and 
that the testimony on sexual harassment was not worthy of credence. 111 
A North Carolina plaintiff also failed to meet prima facie require- 
ments. 115 In another case involving the denial of tenure for lack of 
publications and the contesting of a listing as third author of a publica- 
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Hon, the court awarded attorney's fees to the institution for the plaintiff's 
frivolous suit. 116 

Several cases in vol \ ed the nonrenewal of tenure track contracts. In 
one case, the court found that a letter sent prior to the end of the contract 
period did not imply immediate firing, but rather was a notice of 
nonrenewal. 117 Several cases invoked the nonrenewal of a contract 
where oral discussions at hiring were perceived b\ the plaintiff to be a 
guarantee of contract renewal up through tenure review. In each of 
these cases, written documentation supported the institution's option of 
nonrenewal at the end of the contract period lls 

In a case involving a collective bargaining agreement, the court 
found that the arbitrator applied the wrong burden of proof and re- 
manded the case. 119 The dean denied promotion when a unanimous 
facult\ committee \ oted for promotion. The court found that arbitrari- 
ness under the agreement meant without reason and the institution 
should, on rehearing, be given the opportunity to provide reasons for its 
decision 

Part-time Faculty. A part-time associate professor alleged that 
her demotion to a research associate was moti\ ated b\ gender considera- 
tions under title VII. 1 - 0 The court found that the institution's reasons for 
removal from the associate professor's position, lack of publications and 
noncollegial behavior, were valid The retaliation claim,, how ever, was 
remanded. 

Other cases involving part-time facult\ are cox ered under financial 
exigency. 

Tenured Faculty 

Termination for Cause. In an Oklahoma case, a tenured faculty 
member who followed instructions enclosed \\ ith the contract (signed 
the contract, returned it on time), but also included a note questioning 
the salary amount,, had not reopened negotiation, thus vacating the 
contract. The court found the signature to represent "acceptance" and 
the note simply reflected his displeasure with the conditions of the 
contract rather than a counteroffer. 121 

116 \\einstpin\ l T rmersir> of III , 811 F 2d 1091 {7th Cir 1987). See The Yearbook of 
School Law 1987 at 248. 628 F Supp 862 (N D 111 1986) 

117 Hill v Talladga College, 502 So 2d 7.35 (Ala 1987) 

118. l r padh>av Langenberg, 671 F Supp 521 (M) III 1987), afftl. 834 F 2d 661 
(7th Or 1987). Baker v Lafa\ette College. 532 A 2d ,399 (Pa 1987), aff& see The 
Yearbook of School Law 1987 at 248. 504 A 2d 247 (Pa Super Cl 1986). Bnunbach \ 
Rensselaer Polytechnic Inst . 510 N Y S 2d 762 (App l)i\ 1987) 

119 In re Board of Trustees of lm\ S\s of N II Keene State College, 531 A 2d .315 
(N.H. 1987) 

120 Gottlieb v Tulane Tniv of La , 809 F 2d 278 (5th Cir 1987) 

121 Price v Oklahoma College of Osteopathic Medicine and Surger> . 733 P 2d 1357 
(Okla Ct App 1986) 
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In a District of Columbia case, a professor became embroiled in a 
controversy when a student made slanderous comments in Ins class. The 
student, referred for discipline \ action, refused on order of the discip- 
linary committee to apologize to the professor and continued to attend 
class. The university failed to follow .ip and the professor refused to 
continue teaching his class. The institution charged hiin with neglect of 
duty and the grievance committee found him not guilt\ of the charge 
because of extenuating circumstances. The board reviewed a summary 
of the grievance committee report and dismissed the professor. The 
district court issued a summary judgment in favor of the uni\ersit>, 
finding the board had final authorit\ in these matters. 1 - On appeal, the 
D.C. Circuit Court found that legitimate claims existed for the case to 
be adjudicated. Fiist, 'he court found that significant exidence existed 
to question whether the professor had, in fact, neglected his duty. 
Furthermore, the court foun-I that the plaintiffs allegations that the 
institution had breached \U contract when it failed to follow through on 
the disciplinary action against the disruptixe student had significant 
merit and should be reviewed Finally, the court found that the institu- 
tion may have \iolated its due process procedures when the president 
transmitted a two-page summary of the grie\ ance committee's report to 
the board when the faculty handbook stated that the full report must be 
transmitted.' 23 

A Vermont case involving allegations of the forging of student 
evaluations was also before the court 124 The court remanded the case 
on the retaliation claim and found that faculty are not subject to the 
state's Administrath e Procedures Act W hile finding that the hearings 
by the faculty disciplinary committee were subject to the open meeting 
laws the court ruled that student evaluations which dealt with an 
employees performance should not be subject to public scrutim but 
would be available to the plaintiff 

In a Kansas case, 12 " the court found that statutory pro\ lsions require 
the board to follow a unanimous decision of the hearing committee, 
which voted not to dismiss the facult} member w ho did not have tenure 
but was in the middle of a contract period. In a New York case, the 
institution had not violated am rights b\ refusing to reino\ e a letter of 
warning of a previous emplo\ lnent action from the faculty member's 
personnel file. 126 



122 See The Varbook of School Law 19S6at 251, MtConnell \ Howardl'nn 621 K 
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125 Kellers Board of Trustees of Coffe>\ill( Coimnumh College 7.33 ? 2d 830 
(Kan Ot App 1987) 

126 Miee/kouskiv Ithica College. 516 N Y S 2d 534 (App Di\ 1987) 

2u 



Higher Education / 241 



Several termination cases involved institutions with collective bar- 
gaining agreements. In an Illinois case, the court upheld an arbitrator's 
ruling that dismissal was not warranted where a facultx member \io- 
lated policy by holding two full-time positions. 127 The institution had 
dismissed a faculty member for smoking marijuana with students en- 
rolled in a class that was held at the professor's home. An arbitrator 
reduced the dismissal to a suspension without pa) and the lower court 
overrode the arbitrator's ruling. Review of the arbitrator's findings b\ 
the court is limited and the lower co rt exceeded those limits. 

Termination for Financial Exigency. In an Illinois case, ten- 
ured faculty were dismissed for financial exigencies. 129 The faculty 
alleged that the institution's policies and the collective bargaining agree- 
ment allowed them to bump pan-time faculty in order to put togetl ?r 
courses to yield a full-time position. The court ruled that the bumping 
provisions apply only to full-tiro" positions and that the board is the 
determiner of an individual's co npeience to fill a position or teach in 
specific areas. A California case < lso affirmed the board's authority to 
lay-off full-time employees and t< determine competent*) to teach in 
subject areas. 130 

In another case, a female faculty member was terminated for a 
financial exigency while two male professors with seniority were re- 
tained. The district court issued a summary judgment to the institution 
in the plaintiff's title IX claim. 1 11 Later, at trial, the court found that the 
institution had established a valid reason, seniority, for its action in 
relation to plaintiffs title VII claim. The circuit court affirmed those 
decisions and ruled that it needed to consider the plaintiff's claim that 
the program she was involved in received federal funds under title IX, 
because the claim was actionable and disposed of under title VII. n2 

In Massachusetts, a facult) member who was terminated, rehired* 
and then notified that the contract would not be completed, w as gi\ en 
due process even though the hearing was held after the termination m 
The court also affirmed the state's authority to terminate a contract 
because of financial necessity. In In a Washington case, the court af- 
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128 Lansing Communit) College \ Lansing Communit) College Chapter of Mich 
Wnof Higher Educ., 409 N\V 2d 823 (Mich Ct App 1987) 
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finned the program specific nature of financial evgencies v\ Lch would 
allow the institution to reduce staff in one program while hiring m 
another. m In a case invoking a college updating under a collecine 
bargaining agreement, the court found that the reduction in ton e pro- 
visions for temporar) nontenured faeult\ in the 'collet i\ e bargaining 
agreement was void where it conflicted with board regulations n * 

Collective Bargaining 

A case involving the same issues as the Ycshiva 1 ^ decision was 
decided in Florida ns The court ruled that the college faculty w ere not 
managerial ancL therefore, were qualified to orgam/e as a collective 
bargaining unit. A California court ruled that a prospective bargaining 
unit could use the mtercampus mail s\ stein in the piocess of organi/ing 
the collective bargaining unit. 1,9 

The collectne bargaining agent lacked standing to litigate a case 
where the dismissed employee was not a member of the union 140 In 
another ruling, the court found that the < liege arbitration procedures 
could not be used to resoh e alleged \ lolations (sexual harassment) since 
those violations were not incorporated into the collectne bargaining 
agreement 1,1 

A number of allegations of unfair laboi practices were before the 
courts. Til New York, the court ruled that it was not an unfair labor 
practice to reduce the load of the faculty person representing a group of 
faculty w here the group has made no attempt to organize. 1,2 The court 
also found that a salary dispute that came about during the expired 
agreement, but was settled under the new agreement, had rendered the 
action dismissible 1 n A Washington court found an unfair labor practice 
1:1 the institution s denial of released time to faculty w ho w ere negotiating 
for the union 144 



135 Refaiv Central Wash rm\ , 742 P 2d 137 (Wash Ct App, 1987) 
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In a time of financial crisis, it w as not an unfair labor practice for the 
institution to propose a w age freeze in lieu of laxoffs of clerical staff m 
In Pennsx Ix ania, the court found an unfair labor practice in the deduc- 
tion of unemployment compensation for summer, a time when the 
plaintiff was not under the annual contract, in the institution's pax incut 
of an arbitrator's award of back pax and reinstatement. 14 ' 1 Another 
decision found the state system of higher education guilt) of an unfair 
labor practice because facultx w ere compensated differently for "course 
by special arrangement" and "indix ichiali/ed instruction. " ,,T The case 
also affirmed the board's authority to rescind the arbitrator's ruling. 
Finally, a New York court found tlu»i the grievance procedures w err the 
exclusive remedy of the plaintiff, an adjunct faculty member* in the 
resolution of a conflict over class scheduling 1 ,s 

Administration and Staff 

In a case involving a member of the board of trustees,, felony 
charges were brought for receipt of a bribe to influence a board \ ote on 
a pending contract award m The court ruled that the education code 
which made acceptance of a bribe a misdemeanor did not bar a felony 
charge under the penal code. 

A number of cases in\ol\e controx ersies surrounding the appoint- 
ment to or reuiox al from academic atlinimstratix e positions. The court 
found a faculty member reino\ ed from the directorship of a center 
lacked a property interest in the directorship. 1 ™ In a similar ruling, th° 
court cited not only the lack of property interest, but also institutional 
policy which prohibited the acquisition of tenure based on the perform- 
ance of administrative duties |r,! In another case, the court rex ersed the 
loxx er court's issuance of a preliminary injunction against the institution 
in its removal of a department head r,: The court found on appeal that 
the institution's academic autonomy . sex erelx hampered In the injunc- 
tion, outweighed the loss of the plaintiffs bonus funds which xxere 
recox erable in a pending cix il rights action m In another case nix olx ing 
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the appointment of a department head, the court ordereil the plaintiff 
lured, m w here the plaintiff w as the recommended candidate and insti- 
tutional pohc> as part of the plaintiff's contract required the dean to 
reconstitute the search committee \\ ithin a reasonable time after refus- 
ing the reeoininen elation The court found the t\\ o-\ ear dela\ to be a 
breach of the eniplox meiit contract and. w hile rex ersing the trial court's 
order to appoint him to the position, ordered damages equi\ alent to the 
salary he would have received had lie been appointed. 

Cases also invoked appointment or reinoxal of staff for cause. In 
one case, the court upheld the remo\ al of a police officer for gambling 
in his office* finding no reasonable expectation of pri\ac\ in the em- 
ployee's of fice. 1V> In a Florida ease, the court reversed a hearing of ficer's 
ruling, finding that the institution did not ha\e to grant compulsor\ 
disabiht\ lea\e before' dismissal where the emplo\ee suffered from 
alcoholism and denied he had a problem r ' h In a similar case, the court 
found that three w arnings after low job performance ratings w ere not a 
vague or overly broad basis for dismissal 1,7 

In a case pre\ iousK before the c ourts., ns the circuit court found that 
under New York law the secretary to the president ser\ ed at the pleasure 
of her superxisor contrar\ to letters gi\ ing her an appointineiit to a 
permanent position. ,v * The court found the plaintiff unable to substan- 
tiate a propertx interest recjuiring clue process 

The Fifth (Circuit found that a state com t order to p.i> the plaintiff's 
salar\ for the remainder of a contract penod reino\ed any propert>' 
right claim of a public safet\ director terminated in the middle of a 
contract period 1,11 Other courts ruled that son ereigu immunity blocked 
action m a financial e\igeuc\ dismissal 1 '' 1 and an inadequate perform- 
ance case HO An Alabama c ourt failed to find duress m the notification of 
nonrenewal of plaintiff's contract and his subsequent resignation. lf}] A 
Michigan court dismissed a claim o\ er termination because the plaintiff 
and counsel had made no progress in their suit IM 

Renun al from athletic positions w as also litigated. The court found 
that a basketball coach on a one-year contract had no reason to expect 
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renew al of the contract , ''*' Another court found an athletic director w ho 
ser\ed at thew ill of the president lacked a claim in rcnm\ al ,Wl A federal 
district court also found that ]>oor performance as a reason for the 
dismissal of an academic coordinator for athletes was not a pretext to 
discrimination based on gender u ~ 

A state court remanded a ease icjcctmu an immunity claim w ere the 
president refused to implement grie\ .nice procedures m the reino\ al of 
a counselor l * s An Arizona court affirmed the suimnan judgment dis- 
missal of a ease where an "at will' omploxce was dismissed resulting 
from position elimination through reorganization UH In South (Carolina, 
the court ruled that pending administrate e remedies must he exhausted 
before proceeding with judicial remedies. 1 "" 

In a hiring ease* alleging sexual harassment l>\ the intcix lew ei of an 
applicant for a position, the defense requested the plaintiff to undergo a 
medical examination The com t affirmed theoidei foi an exam but 
limited inquirs. affirming the plaintiff's right to sexual pn\ac\ y but 
rejected the plaintiff's request to ha\e counsel present ri In another 
case, a plaintiff assumed he had been lined for a position w hen he w as 
gi\ en the ke\ s to an office,* w ate hed game films and w as gi\ en use of a 
car w hose insuiance pohc\ listed Inn i as an employ ee The couit found 
e\ idenee sufficient to support a finding that the contract foi employ- 
ment had not been offered 1 - 

Denial of Employee Privilege 

In a case \\ here the plaintiff, a f ac ult\ membei , w as censured for 
plagarism. the com t dismissed the claim foi its failure to be i oiu ise 1 A 
California litigation m\ ol\ ed charges of breach of good faith and inflic- 
tion of emotional disticss surrounding the um\ c v i sit \ \ m\ estigation of 
unethical research charges the plaintiff brought against a fonnei col- 
league 174 Allegations In the i llleague against the plaintiff were con- 
tained m a disciplinary report on the colleague and the c<>'irt found that 
the mm ersitv was not obligated to release that report to the plaintiff 

In a federal case, the court upheld a boaid dec lsiou not to piomote 
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the plaintiff. '" , The pri\ ate mm ersit\ board's dec ision was consistent 
w itli both tlie faeulh committee and tlie bearum unexaiu e committee, 
but was contrar\ to tlie gnexancc appeal committee's decision Tin 1 
institution s motion for sunnnan pidtfinent was upheld 

In a ease in\ oh mtf summer sc hool pa\ . a professor c laimed be w as 
not treated equitabb w hen be did not reeeix e r ednced load assignments 
during the academic \ ear for si\ semesters of oxerload assignments 1 
The court found that be was paid a full salar\ foi si\ semesters of 
reduced load when full pa\ during summer session is tin same as an 
academic semester In anothei c aseo\ ei summer session pa\ s . an instruc- 
tor failed to show that Ins contract for summer session teaching was 
inconsistent with board pohc\. r: 

Denial of Employee Benefits 

The 1984 Deficit Reduction Act 1 "* 1 decoupled the collection of w itli- 
boldmg and social securit\ ta\ and required the ietroacti\ e collection of 
social securitv tax on retireuu nt annuit\ accounts Tlie court, citing tw o 
cases, 174 found that the statute did not \ lolate clue process, equal protec- 
tion, or separation of powers b\ the assessment of the retroactive tax ,sn 

Plaintiffs brought suit contesting failure of the uni\ersit\ to grant 
salar\ aw ards appro\ ed In the legislature 1 ' ,SI The um\ ersit\ argued that 
as a position w as \ acated. the 1 salarx offered! to the new emplox oe could 
be at a low er rate than that a])])ro])riated b> the legislature under the act 
The court, granting sunnnar\ judgment to the plaintiffs, found that the 
legislate e intent was to upgrade the salaries of all positions, and the 
increased appropriations should sta\ w ith the position In another case*;,, 
the court found that the tuition w ai\ er benefit c ould be changed w ithout 
violating the contract of an emplo\ee not on fixed term lv,: 

In a question on n'lrement benefits, the retirement ' oininission 
ruling that a full-time facult\ meinbei with ten \ears of serxice had 
credit lor onK eight and a half \ ears because she was undei a ten nioii'h 
contract, was upheld in state court An eniplo\e< m a ttial court 
dnorce settlement, awarded ownership of interest and stocks for a 
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specific amount of assets in a retirement fund held by an annuity 
company to his ex-wife. The wife attempted a garnishment of the sum 
and the court granted summary judgment to the annuity company. 1S4 In 
Illinois, the state court ruled that an act which made those eligible to 
purchase military service credit ineligible to receive the credit after a 
certain date, violated the state constitution. 1 ^ In another case, the court 
ruled that the state coordinating agency could not bind the state retire- 
ment system to a contract. 186 An expresident of one of the state institu- 
tions had an exit agreement which would allow him to continue to buy 
into the state retirement system. The retirement board refused the 
plaintiffs contribution since he was no longer an employee of the state 

A retiree's claim for disability benefits was denied because he failed 
to show that work related chemical exposure was the cause of his 
respiratory ailment. 1ST In South Dakota, the court overturned the retire- 
ment system's denial of disability benefits where the disability was job 
related and the employee now held a job with less salary than the one his 
disability prevented him from doing. m In another case, the plaintiff 
was awarded disability benefits for an injury received while teaching a 
class. 189 In North Carolina, the court found the industrial commission 
had the authority to award attorney's fees in a disability action. 190 

Denial of health benefits was also alleged. In one case, the court 
agreed to hear the merits of a breach of contract and damages claim for 
the over assessment by $5,000 of the plaintiffs compensation for health 
care benefits for which a refund had been received. 191 In another case, 
the alleged malicious prosecution of a former employee by the president 
resulted in an award of damages. 192 Illness requiring medical treatment 
was caused by the president's action. A Pennsylvania case involved 
health care benefits terminated after it was determined that a child, 
disabled since birth, was not eligible for the benefits. m The court found 
that the institution's claim against the third party insurance company,* 
which had been making payments to the employee, was upheld and 
motions to dismiss were denied. The case awaits determination on the 
merits. 

Several cases involved the denial of unemployment compensation 
foi the summer months when the person would be returning to the 
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institution in the fall. 194 An emplo\ ee w ho laid dow n on the job due to a 
dizzy spell and was then dismissed, w as not substantial!) at fault, when 
the policy was ainbiguuu*, and did qualih for unemplo) ment bene- 
fits. 19 ' 1 An eniplo\ee who quit her job to go to graduate school was 
denied unemployment benefits since she could ha\ e returned to her job 
in the tall. 196 

Students 

Admissions 

The Supreme Court 197 lefused to hear a case in which the circuit 
court found that the Educational Testing Service was not an agent of 
state government requiring due process in the cancellation of the test 
o^ores and in the notification of cancellation sent to the law school 
without explanation. 1945 

In a question on admission of a conditionally released prisoner, a 
suit resulted from the murder and rape o r t college students and the 
stabbing of a nonstudent. The plaintiffs alleged the college was respon- 
sible for the actions of the prisoner,* who was granted admission to the 
college. The court held that the state was not negligent in releasing the 
prisoner since it was required to do so b\ law. Furthermore, the orison 
physician's negligence by inaccurately completing the prisoner's health 
forms (citing no emotional instability w hen it existed) did not extend to 
students. Finally, the college did not have a duty to restrict the prisoner's 
activity on campus to protect other students. 199 

A black student suffering from alcoholism brought suit claiming 
handicap and race discrimination in the universit\\s refusal to readmit 
him to law school. 200 The court, while acknowledging a recovered 
alcoholic as being handicapped under 504, ruled that the student could 
not maintain the required academic standards of the law school and was 
not an otherwise qualified handicapped individual Race was not found 
to be a factor in the readmission decision. In Michigan, a universit) \s 
doctoral candidate denied admission brought suit against the mm ersit\ 
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under a state civil rights aet. :,,i The court found that post-traumatic 
stress disorder w as not substantiated b\ the plaintiff as a handicap The 
plaintiff, rather than show that she was an otherwise qualified handi- 
capped individual, claimed the program should establish special ad- 
mission criteria for her. 202 

In a case on appeal, the plaintiff, a white male, alleged age and race 
discrimination and sought a preliminar> injunction compelling his ad- 
mission to an institution. The district court ruled that federal action was 
barred under the principle of res judicata since the plaintiff had pre- 
viously brought proceedings under article 78 in a New York court. The 
circuit court reversed and remanded the case for trial 203 

In Connecticut, an applicant denied admission to the universe's 
graduate English department in 1981 brought suit alleging he was dis- 
criminated against in violation of the Rehabilitation Act and Age Dis- 
crimination Act. The action was dismissed since the English department 
did not receive federal funds in that year. 204 A Colorado Vietnam War 
veteran brought charges of violation of due process and seven other 
claims that stretched back to 1969. The court found the claims, which 
included the denial of admission to law school in 1983, to be time 
barred. 205 

In a Kansas case, the federal circuit court heard an appeal by 
plaintiffs filing action for discrimination in admission based on their, 
and their father's association with civil rights causes. 206 In a previous 
case, 207 the court awarded summary judgment to the university, but 
failed to set attorne\ s fees. The claims on appeal were dismissed due to 
lack of jurisdiction until final fees have been set. In Ohio, a student who 
participated inasumiiiv. " prelaw qualification program at the university 
alleged the university was precluded from maintaining as part of his 
undergraduate record attendance at and achievement in the summer 
qualification program. The court found no violation of law in the 
maintenance and consideration of this information in the admissions 
process. Furthermore, the suit was time barred. 20S 

Cases relating to admissions, but in\ olving admission to the profes- 
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sion after completion of a college program, were before the courts Law 
school graduates who received an education at an unaccredited law 
school petitioned for admission to the state bar. The court agreed that 
the education they had received was .substantial!) similar or funchon^lly 
equivalent to that provided at an AB A-aca edited school. Those students 
who graduated and had met all other requirements should now be 
seated at the Nevada Bar even though the school had not received full 
accreditation. 209 In Illinois, a plaintiff alleged defamation by his former 
employer based on statements requested by and made to the Character 
and Fitness Committee of the Illinois Supreme Court. The court found 
that the committee was a quasi-judicial bod\ , and the statements made 
to the committee in response to an inquirx were privileged commun- 
ication. :!0 

Financial Aid 

A student alleged a breach of contract for the institution's failure to 
award him a degree removing his obligation to repa> the student loan. 
The Eleventh Circuit 2 ' 1 affirmed a district court decision :,2 and rejected 
the student's claim. 

The question of federal certification of an institution's eligibility to 
participate in federal student financial aid programs was litigated. A 
seminary sought review by the district court of a department of educa- 
tion^ determination that it did not qualify to participate in student 
financial assistance programs and had been required to return „ums of 
money previously paid. 2n The circuit court affirmed the department of 
education s interpretation of the Higher Education Act of 1965 allowing 
unaccredited institutions eligibility for aid only if students actually 
transferred credits to each of the three accredited institutions. 2,1 The 
seminary was ordered to return previous student financial assistance 
program payments. 

Several cases invoked institutional claims against state agencies 
surroundingtheirqualification under \ anous student aid programs 2n A 
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father petitioned the court for relief from a child's tuition support 
obligation after his son had received failing grades one semester. The 
father's obligation, paying tuition for each semester the son pursued 
full-time course work and maintained passing grades, was part of a 
family court settlement. The state court held that the agreement was not 
subject to termination, but required a semester by semester determina- 
tion The father was released of the obligation only for the semester the 
son had failing grades. 216 

Procedures and qualifications under financial aid programs were 
also before the courts. In New York, the court affirmed the tie-breaWng 
procedure — ranking SAT scores by the verbal portion of the test— as an 
equitable method to select scholarship awards. 217 The Supreme Court 
of Arkansas ruled that the state legislative action, raising the population 
definition for a rural area for the allowance of service credit in a 
scholarship program, did not retroactively relieve the plaintiff from his 
loan obligations under the loan agreement. 218 In Arkansas, the court 
affirmed the decision of the unemployment compensation board of 
review and denied unemployment compensation benefits to a college 
instructor who refused to comply with the college policy requiring 
employees who default on student loans to set up a repayment schedule. 
The court ruled that the instructor was guilty of willful misconduct and 
that the instructor's hardship claim due to family expenses was an 
insufficient justification for her refusal to comply with policy. 219 

A number of cases involved attempts to have student loans dis- 
charged because of undue hardship under chapter seven of the bank- 
ruptcy laws. In a number of cases, the debtor was unable to maintain 
undue hardship because of unemployment, 220 injuries, 221 or other rea- 
sons. 222 However, in other cases, the loan was discharged based on a 
finding of undue hardship, 223 or injury, 224 or on a finding that the 
co-maker was not held responsible for the repayment. 225 In another 
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chapter seven case, conflicting statutes 226 were balanced to reach a 
ruling. The court ruled that the provision 227 of exhausting the five-year 
period for pay back before a loan can be declared dischargeable gov- 
erned. 228 In Rhode Island, the court refused to rule on dischargeability 
until the state's unemployment compensation commission ruled on the 
disability. 229 

Chapter thirteen proceedings were also before the court. The court 
rejected a pay back plan because allocations in other areas of the debtors 
budget were outside specifications under the provisions, 2 *° In one case, 
the repayment plan for a portion of the debt was approved and attor- 
ney's fees were awarded to the debtor because of the way the govern- 
ment filed claims. 231 Several cases upheld the department of education's 
action to garnish federal tax refunds to meet defaulted loan obliga- 
tions. 232 

The fulfillment of service contracts after graduation as part of the 
award of a scholarship was also litigated. Several debtors were found to 
be in breach of their service contract by failing to: serve in a health 
manpower shortage area; 211 a medical residency for longer than one 
year; 234 locate in a particular area; 235 and choose a specific area of 
specialization. 236 

A case involved harassment by a collection agency in its attempt to 
collect a defaulted loan. 237 The plaintiff brought action under the Fair 
Debt Collections Practices Act, claiming bad faith and harassment. The 
court held that early morning calls were a bona fide error. Also, the 
university could withhold the college transcripts if loan payments were 
in default. In this particular case, since the debts had been discharged in 
bankruptcy court, withholding the transcripts was misleading as a mat- 
ter of law. The case was remanded to the lower court for a ruling on state 
claims. 
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Several cases involved payment for courses offered to military 
personnel. A California case brought before the court b> the United 
States to recover alleged overpayments of tuition made to a college 
providing study for active military duty personnel was ruled time 
barred. The court held the statutory period began when the responsible 
office could have known of the overpayment, rather than at the later 
date when the veteran's administration issued a report. 23S In Ohio, a 
college filed an action to recover allegedly unpaid tuition fees for an 
extension course taken by a serviceman. The court ruled in favor of 
college. After three years, the serviceman appealed the denial of his 
motion to vacate a default judgment. The court of appeals held that 
since the serviceman had waited three years to file suit, Ohio procedural 
law offered no remedy. 239 

First Amendment 

Freedom of Religion. The university's policy requiring foreign 
students to carry health insurance did not violate equal protection, due 
process, or the first amendment. 240 The students were unable to prove 
that the policy interfered with religious freedom. The Sixth Circuit 
dismissed the case as moot since the students w ere no longer enrolled at 
the university. 241 

Freedom of Speech. The Sixth Circuit affirmed 242 a district court 
ruling 243 that a state-operated art theater's cancellation of a controversial 
film, at the request of a state senator, was a state action and an unconsti- 
tutional deprivation of students* first amendment rights to receive 
information and ideas. 

Several cases involved controversies surrounding institutional poli- 
cies toward corporations doing business in South Africa. Students from 
the University of Virginia brought suit seeking an injunction against 
enforcement of a lawn regulation which prohibited the erection of 
symbolic shanties on certain areas of the university's campus. 244 The 
court held that the university regulations were vague aiid too broad to 
satisfy the university's legitimate interest in maintaining the aesthetics of 
the grounds, and the alternative locations provided for shanties did not 
provide meaningful alternative channels for expression. In a later case, 
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students brought action to enjoin the enforcement of the university's 
revised lawn-use policy, which resulted in the removal of shanties from 
the front of the Rotunda, 245 The court found the revised policy as a 
content-neutral regulation aimed at protecting the university's aesthetic 
concern in architecture, while permitting students a wide array of 
alternative modes of expression. The revised policy eliminated vague- 
ness and did not violate constitutional protections of free speech. 

In another apartheid case, a student group brought suit challenging 
the university's order to remove shanties erected on campus in protest of 
South Africa's apartheid system and the university's investment poli- 
cies. 246 The court held that the shanties presented a symbolic message 
protected under the first amendment. The court also determined that 
the campus is a public forum for students, but that the university has the 
authority to appropriately regulate student expression. The order mak- 
ing the shanties portable for removal at night served all interests and vvas 
permissible. 

In a related case, publishers of an independent student newspaper 
challenged the university rule prohibiting plaintiffs from personally 
distributing their newspaper containing third party advertisements at 
student organization tables on campus. The court ruled that distribution 
from unmanned stands did not violate freedom of speech, press, or 
association under the United States or Texas constitutions. 247 A federal 
district court ruled that it was appropriate to require a permit for the 
distribution of literature on campus. 248 

The level of constitutional guarantees for commercial speech was 
also litigated. A corporation and students brought suit seeking declara- 
tive and injunctive relief against institutions of higher education and 
university officials over the refusal to permit the corporations to conduct 
product demonstrations in student dormitory rooms. The district court 
found that the student rooms were limited public forums with the intent 
of facilitatingsocial, cultural, and educational activities, not commercial 
speech. Refusal was thus ruled as viewpoint neutral and consistent with 
the institution's educational mission. 249 

In Arkansas, students brought suit against a student newspaper 
alleging refusal to print sexual preference in classified advertisements 
was a violation of the first amendment. The court determined that the 
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newspaper was not an agent of state government and its editorial policy 
does not represent state action implicating constitutional guarantees. 250 
Freedom of Expression. A gay student rights association brought 
suitagainst university officials after being denied funding by the student 
senate. 251 The defendants held that since the organization had not sought 
funding for two years, the case was moot. Instead, the court ruled that 
given the fact that the funding procedures had not changed and the 
organization was still active, the issue warranted examination. The court 
held that the organization was entitled to no relief since student legisla- 
tive denial of funding was rationally related to the distribution of 
limited funds in a manner which best benefited the entire campus. 
Denial of funds did not infringe upon the association's constitutional 
rights. 

Dismissal 

Disciplinary Dismissal. Students at a private college who were 
dismissed without a heaiing for participating in a sit-in, brought suit 
against the president and the dean of the college under civil rights 
statutes alleging discrimination and denial of due process rights. 252 The 
Second Circuit, relying on an earlier decision 25 " 1 and reversing the lower 
court, found state action since the college adopted a disciplinary code, 
which was on file with the state, in compliance with the state code In 
Pennsylvania, a student who received a suspended suspension for a 
major violation of the student code of conduct, lacked standing to raise 
a due process claim because he was not dismissed. 254 

A law student brought suitagainst three state university officials for 
alleged deprivation of due process and first amendment rights as a 
result of a disciplinary suspension. 255 The court concluded that the 
student, who attended a rally as a "legal observer," was not denied due 
process since he had the opportunity to state his intentions to university 
officials before the demonstration and was warned thai all who re- 
mained in the building after the 2:00 p.m. closing would be arrested. 
First amendment rights, according to the court,, were not violated since 
being prevented from entering university property or attending uni\ er- 
sity events would not preclude participation in political activity or 
speaking on any subject at other locations. 

In a case involving academic dishonesty,* two students suspended 
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from the university's school of veterinary medicine, brought action 
seeking injunctive relief and damages for violations of their constitu- 
tional rights. 2 ™ The court held that the students were advised in writing 
of charges of academic dishonesty, given at least seventy-two hours 
notice prior to a hearing, allowed to indirectly question witnesses, and 
permitted to be present during testimony and the\ were afforded a fair 
hearing. Furthermore, evidence presented at the hearing supported the 
allegations. 

A high school student sued to gain a hearng after being discharged 
from a summer college program for use of marijuana and alcohol. 257 
The student, who admitted to use of illicit substances, was properly 
discharged based on the summer college code used for high school 
students. The court found that a private institution's receipt of financial 
assistance from the state alone did not con^itute sufficient state in- 
volvement to invoke requirements of constitutional due process. 

At a private Christian college, a student who had met all require- 
ments ;*nd paid tuition w as denied his diploma when a rumor circulated 
that he was a homosexual. 258 The college imposed an order requiring the 
student to seek counseling, In compliance, the student saw a therapist. 
However, during the sessions the student revealed personal information 
to the therapist, believing the sessions were confidential, when, in fact, 
the therapist reported the sessions to the college. The student brought 
suit against the college and the counselor for breach of contract and 
violation of the Mental Health and Development Confidentiality Act. 259 
The court found that when the college admitted the student, an implied 
contract was invoked which was violated when the college refused 
graduation. The therapist violated the Confidentiality Act by disclosing 
the student's personal thoughts. 

Academic Dismissal. In Minnesota, a graduate student, academ- 
ically dismissed from a doctoral degree program in psychology, sued 
the university for denial of procedural and substantive due process, age, 
sex, and emotional handicap discrimination, and pendant state claims. 260 
The Eighth Circuit, citing Eiving. m noted that academic decisions are 
subject to judicial review which is limited to inquiry as to whether the 
process was a departure from the norm, arbitrary, or capricious. The 
court held that the plaintiff was unable to show that the procedures 



256. Nash \ Auhum l T ni\ , 812 F 2d 655 (11th Cir 1987). 
257 Stone v. Cornell l'm\ , 510 N Y S 2d 313 (App l)i\ 1987) 

258. Johnson v Lincoln Christian College 501 \ K 2d 1380 (111 App Ct 1986) 

259. Confidentiality Act 111 Rev Stat 1985 ch. 911/2 §§ 802. 803. 805 

260 Shulcn I'niversity of Minn , 788 F 2d 510 (8th Or 1986), vvrtdvnivd 107 S Ct 
932 (1987); See The Yearbook of School Law 1987 at 267. 

261 See The Yearbook of School Law 1986 at 271, Regents of the Tniv of Mich v 
Ewing, 106 S. Ct 507 (1985) 

ERIC 3 G 



> 



Higher Education / 257 

followed to grieve her oral examination were different from common 
practices or were arbitrary or capricious actions. 

A graduate student, who allegedly fabricated data for a master's 
thesis, brought a complaint to the court that he was not afforded due 
process when the university's board of regents rescinded his degree, The 
district court ruled in favor of the degiee holder, 262 The circuit ?ourt, 
vacating the decision, held that the board of regents had f 
authority to rescind the academic degree under Michigan ! r , .*» 1 Addi- 
tionally, the student was afforded due process through a hearing at the 
university even though his attorney was not allowed to examine and 
cross-examine witnesses. 

A graduate student terminated from a doctoral program brought 
civil rights action against the university and university officials. 264 The 
student filed a section 1983 action alleging discrimination based on 
national origin contrary to the equal protection cl&use. The court, on 
appeal, remanded the case, holding that the suit against the university 
was barred by the eleventh amendment. However, injunctive relief 
against the officials for reinstatement was available to the plaintiff on 
remand. 

A special education doctoral student having academic difficulty 
was advised to switch to a program of study for students not wishing to 
pursue a doctorate degree. The program required comprehensive exains 
before graduation. The student failed the exam and was dismissed from 
the program. The student brought suit claiming that a promise of 
graduation by the academic advisor was a promissory estoppel. Further- 
more, she claimed her dismissal constituted discrimination based on 
alleged statements and actions of the academic advisor and his wife. 
The court, affirming the lower court's decision, awarded summary 
judgment to the defendants. 265 

A black female physician terminated from a medical fellowship 
program at a university after excessive absenteeism and inadequate 
performance, brought a civil rights action against the university. The 
court ruled that her dismissal was not a pretext of discrimination. While 
she was not granted a formal hearing before the dismissal, she had been 
given at least two written evaluations expressing dissatisfaction and an 
opportunity to discuss her performance with the faculty , thus she could 
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not claim she was denied due process. 2 '* 

A student brought a section 1983 civ il rights action against uni\ ersit\ 
personnel after being dismissed from an academic program. >: The 
court, granting summary judgment, held that the student, dismissed 
from the program for poor academic performance after graduation 
requirements changed, was not denied due process Also, change in 
degree requirements is not a breach of contract when the imiversitx's 
bulletin contained a clause stating that the uiiix e it\ reserv ed the right 
to modify requirements. 

A nursing student at a private college was expelled due to the 
student's obesity. 2fiS The student brought action alleging w rongf ul expul- 
sion, and the college moved for summary judgment The court found 
the college, a private institution receiving no federal funds, was not a 
"state actor" subject to due process requirements. Additionally, claims 
of discrimination under the Rehabilitation Act can onl\ be sought w hen 
a specific program receives federal funds. Howev er, the student could 
claim intentional emotional distress and a right to prn aey since college 
officials, before dismissal, badgered the student into losing weight. 
Furthermore, while private colleges are afforded wide discretion m 
enforcing standards, there is no basis for humiliation nor did the stu- 
dent's girth preclude her proficiency. 

A case brought before the court In a professor stemmed from the 
academic dismissal of a student. The student had alleged discrimination 
by the university against Hispanic women. The professor wrote an 
affidavit supporting the claims of the student, and the universitx filed a 
defamation suit again>t the student, her attorney, and the professor. In 
the district court, the professor mo\ ed for a preliminary injunction in 
the civil rights action against the state judge and the priv ate mm ersit\ . 
His motion was denied. ' lh ' J On appeal, the court held that injunctive 
relief is allowed against state judicial officers acting m official capacity, 
but the professor failed to state a cause of action cognizable under 
section 1983. 270 

A former medical student brought suit against officials at a uiiix ersity 
alleging the\ refused to re-admit her follow mg an authorized one-\ ear 
leave of absence. The court held that the letter granting her lea\ e did not 
constitute an express contract. Actions b\ uni\ersit\ officials were not 
unreasonable or arbitrar\ , and the student w as not denied substantn e 
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due process when officials balanced the student's abilitv to complete 
her coursew ork with the potential danger for patients ::t 

Other Constitutional Privileges 

In an arrest case, a male Hispanic* wrongful!) arrested, filed a civil 
rights suit against the city, the university, and their police as well as other 
state defendants. The court ruled that the eleventh amendment barred 
suit. The court held that mention of race to determine the identitv of the 
suspect does not warrant racial discrimination. 27 " A student living in a 
university-owned apartment sought appeal of his possession of mari- 
juana and cocaine conviction. He argued that police officers wrongfully 
entered his apartment when he answered "Yeah" at their knock on the 
door. The court agreed with the student and reversed his conviction 
since evidence was obtained m violation of the knock and wait rule. 273 

Voting rights w ere before the courts when a tow n mo\ ed a polling 
site to an off -campus location and college students sued The court ruled 
that the new location, while less com en lent, did not impose a substantial 
burden on students and did not constitute a violation of their right to 
vote. 274 In another polling case, the county commissioner's rejected 
university students' vuter registration. Students brought a class action 
suit against the state and count) election boards and the independent 
commissioners for injunctive relief to enable students residing at the 
state university to vote as residents of the community. The court af- 
firmed the lower court opinion 27 '' by upholding the New York election 
law definition of "residence" as constitutional!) permissible so long as 
"he" is read to include both men and women and the word "permanent" 
is read to mean physical presence with intent to remain for a time. The 
court affirmed injunctive relief and ruled that the fourteenth amend- 
ment does not permit the state to discriminate against students by 
denying the m the right to vote or by subjecting them to more rigorous 
registration requirements than are generally applied 2,h 

In Washington, female student athletes and coaches brought se\ 
discrimination action under the state's Kcjual Rights Amendment 27 ' 7 
against a state uimersit) The court ruled in favor of the plaintiffs and 
awarded damages., mjunctiv e relief, attorney's fees., and costs The 
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plaintiffs appealed since (he damage award did not include »he football 
program in calculations for participation opportunities, scholarships, 
and distribution of nonrevenm funds. The appellate court held th.it 
excluding football is prohibited, but that sports generated revenue did 
not come under t.ie acts. 27 ** 

In a case involving city zoning laws, students appealed their convic- 
tion for violating a zoning ordinance which limited occupancy of single 
family dwellings. The court ruled that the occupancx ordinance did not 
deprive students of property without due process under the state consti- 
tution. However, the students could not receive cumulative fines or 
penalties for a single, but continuing, violation of the zoning ordi- 
nance. 279 

Liability 

Personal Injury 

The Colorado Supreme Court overturned a case having significance 
for college and univi>rsit\ liability. A lower court had ruled that the 
university was fiable for an accident which rendered a student a quadra- 
p logic. The accident occurred on a trampoline located on property 
leased by the school to a fraternity.-* 0 Citing the demise of in loco 
parentis the court on appeal reversed, finding that the university's dut\ 
did not go beyond reasonable maintenance of the facility to a dut> to 
protect the student from taking unreasonable actions 2SI In a rioted 
case, a state court found that a private university was not liable for injury 
during a prank by the fraternity. 2S * 

In another case,, the circuit court found that the district court 2 * 1 1 too 
narrowly defined the provisions of liability for serving alcohol to minors. 
The court held that the "accomplice" to the crime of consumption of 
alcoholic beverages by a minor must meet two criteria to establish ci\ il 
liability. 2M First, they must intend to promote or facilitate the consump- 
tion; and second, they must aid or have agreed to aid m the minor's 
consumption.^ 5 In a related case, the court found that neither the 
national fraternity nor its local chapter was liable for the death of a 
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member resulting from ov erconsumption by failing to establish a policy 
for underage drinking in the chapter house. 286 

In university sponsored activities, plaintiff's have prevailed against 
the institution in several cases. A student, injured while participating in a 
sack race using plastic bags during a physical education class, was 
awarded damages. 2 * 7 Additionally, a cheerleader who shattered an 
elbow during practice had not removed institutional liability by partici- 
pating in a voluntary activity. 258 However, an award was denied to a 
student who voluntarily participated in a dive 289 since the injury could 
not have been foreseen. An institution was not found liable for student 
injuries during recreational sports 290 or injuries that occurred while 
sledding on a dining room tray. 291 The university was not held liable 
when a member of its basketball team punched and injured an opponent 
during a game. 292 Claims in the death of a football player who collapsed 
during practice are still pending. 293 

Several defamation suits were before the courts. In New York, the 
court found that the academic vice president's referral to the plaintiff as 
a "clown" because of his offer challenging anyone in the university to 
out teach him, was not defamatory in the context it was spoken. 294 In 
another suit, the court ruled that the insurance company could not 
intervene prior to an award of damages by the jury. 295 

The courts refused to hold the institution liable in a pedestrian's fall 
on campus 296 or in the shooting deaths of people in a university hospital 
emergency room. 297 However, a private institution was held liable for 
daindge done by water expelled onto a homeowner's land through a 
storm sewer originating in the institr ion's parking lot. 29S 

Worker's Compensation 

In one case, the court found that the sole remedy for a cleaning 
worker who was injured on the job was with worker's compensation 
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since he was a special employee of the institution. 299 A part-time soccer 
coach was found to be employed for instructional purposes, not as a 
professional athlete, and was qualified for compensation. 300 However, 
in another case, the court held that the mental disability and stress 
allegedly produced by being a basketball coach and resulting in an 
attempted suicide was not covered by the state's compensation laws. 301 
In Texas, the court found that an employee who injured her back 
w hile carrying boxes in an office move was covered under the Worker's 
Compensation Act. 302 A cabinet maker whose back injury was related to 
tasks on the ob, received a compensation award. 303 However, an em- 
ployee presenting a paper at a conference did not receive benefits from 
an injury received while bicycling from the conference to a campsite. 304 

Contracts 

Disputes over various contracts between the institution and purvey- 
ors were voluminous. Contracts involving catering services saw a dis- 
pute over termination of the contract 305 and a eater's breach of contract 
for failing to provide ln*>ili» y insurance. 306 In another case, the institution 
was successful in the recovery of real estate taxes mistakenly paid after 
the property was sold. 307 In Alabama, the court found that the removal 
of the signature page while a will was in the possession of the testator 
negated the will. 30 * An attorney's legal fees were not due from the 
college when he knew he would be called as a key witness in the case 
against the college. 309 

A number of cases involved contracts where the work or materials 
were considered to be defective. 310 A student failed in a breach of 
contract suit because he knew at the time of application for a masters 
degree that there was no guarantee that the application for a joint 
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310 Brandt v Schal Assoc , Inc . 664 F Supp 1193 (N D HI 1987). Bngham Younc, 
Umv v Paulsen Constr Co , 744 P2d 1370 (I'tah 1987).^ Board of Trustees SanU re 
Community College v Caudill Row let t Scott, Inc , 513 So 2d 206 (Fla Dist O App 
1987), Cit> Umv ofN Y v Finalco. Inc .514 N Y S 2d 244 (App Di\ 1987). Sout'.i Dakota 
Bldg Auth v. Ceiger-Berger Assoc., 414 N \V 2d 15 (S D 1987) 



ERLC 



42 



4 * • 



Higher Education I 263 

degree would be approved. 311 In another case the court ruled that wages 
paid to the installers of a phone system in existing conduits, or conduits 
installed by the university, were properh set at the rate for telecom- 
munication installation as opposed to the construction rate. 312 The 
awarding of contracts from bids were also disputed. 313 

A number of cases involved leases. In one case, the court found that 
a .nanager of a property was entitled to his commission in the renegotia- 
tions of an old lease. 314 The leasee was held liable for improper drilling 
resulting in damage to the well on an institution's land. 315 In New York, 
the court found that the contract for insurance did not cover damage 
awards for employee related injuries 316 

Educational Malpractice 

While there were no educational malpractice cases this year, a 
related case found that sovereign immunity extended to a resident 
physician charged with medical malpractice while in training at the 
university hospital. 317 

Medical Malpractice 

In one case, the court dismissed the patient's suit for breach of 
contract and fiduciary duty in the implantation of a Dalkon Sheild 
contraceptive device by a tini\ersit\ doctor ns Several cases involved 
charges of negligence in the diagnosis of illness or treatment. 319 In a case 
involving both malpractice and assault charges in the use of psychiatric 
treatment and the prescription of drugs, the court ruled in favor of the 
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319 Pratt \ University of Minn Affiliated IIosp & Clinics. 403 N W 2d 865 (Minn 
Ct App 1987): Arnson v Superior Court, 2.36 Cal Rptr ,347 (Ct App 1987) 

ERIC 4 , 



264 / Yearbook of Education L <r 1988 

defendant, reasoning that other medical opinions negated the presump- 
tion of reliance on the defendant 120 

Negligence 

The lead off case involves a student who suffered injuries from 
heavy drinking during a fraternity initiation ceremony. 321 The student 
was forced to drink a pitcher of beer, part of an eight ounce bottle of 
whiskey and several drinks at a tavern. Approximately fourteen or 
fifteen hours after passing out, the student had a blood/alcohol content 
of .25 and subsequently was diagnosed as having a partial disability 
from neurological damage which hampered arm and hand motions. On 
appeal the court found that the fraternity had a duty to refrain from 
requiring initiates to participate in a dangerous act of drinking after 
intoxicated. The breach of duty gave rise to a valid claim under common 
law negligence. In another ca c e involving alcohol, a student who had 
consumed alcohol while at a football game was found negligent when 
he was injured after he vaulted over a wall and fell thirty feet to a 
stairway below. 322 The university was not found negligent because it 
had a policy prohibiting consumption at the stadium but had not en- 
forced it in the case of the plaintiff. 

Students were also involved in other negligence claims against 
institutions. In California, a widow brought a negligence claim against 
the institution in the drowning of her husband during the final dive in a 
scuba diving class. 323 The appeals court, reversing the lower court, ruled 
that the waiver signed by the student did not include negligence on the 
part of the college. A Florida court reversed and remanded a case where 
a student drowned at a university owned lake after renting a canoe and a 
life jacket. 324 The appeals court found a valid common law duty which 
was breached. No instruction or warnings were given nor was a life 
guard on duty at the dock where the canoes were dispensed, but those 
precautions were taken at the sailboat dock. However, an institution was 
not found ne^ ^ent in the injuries received by a child who was injured 
when he pusht I on and shattered a glass panel in a storm door at the 
entrance to his campus apartment. 125 The plaintiff alleged that the 
university was negligent because they replaced the screen, which had 
been repeatedly pushed in by his children, with a glass panel. The court 
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found negligence conld only be shown if there was proof that the gla5»s 
panel was defective since the glass pane! was standard for those types of 
storm doors. 

Several cases involved negligence brought by those outside the 
institution. In an Alaska case remanded on appeal, the contractor 
claimed negligence resulting in economic loss when the university failed 
to adequately brace a trench where the contractor was to work. 32 * The 
loss claim is for time spent away from his company when employees 
were injured when the trench collapsed. In another case, the court 
reversed and remanded a summary judgment in favor of the university 
in the negligence claim of a pedestrian injured when she was pinned 
against a wall by an auto and the wall collapsed. 327 But a negligence 
claim over a one inch rise in the concrete at the entrance of a building 
alleged to be the cause of a fall was dismissed based on the concept of 
plain view. 328 

Indemnification 

In North Carolina, the court found that the insurance policy allowed 
for coverage under a malicious prosecution claim, but public policy 
prohibited coverage under punitive damages claims arising out of inten- 
tional torts. 329 The case involved the employer obtaining a restraining 
order against an employee in a dispute over control of a "thermotron" 
received as a gift from Japan. 

In another case, the insurance company brought a third party action 
against the university and a contractor to recover damages it paid out as 
part of a settlement. The insurance company claimed that the university 
pilot was negligent in the crash of the helicopter. The cour'i found the 
claim barred by the eleventh amendment. 330 

Antitrust 

The Supreme Court refused to hear a case that the circuit court had 
affirmed. 331 The cast* involved the court's finding that the failure of the 
American Chiropractic Association's denial of accreditation of a college 
of "straight chiropractics" did not violate antitrust statutes. 
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Patent and Trade Mark 

In a dispute over the filing date of a patent, a university professor 
lost an appeal of a decision by the United States Patent and Trademark 
Office which awarded priority of invention to a Japanese inventor."- A 
Minnesota court, affirming a lower court, 333 found no basis for error in 
the courts original decision granting the licensor, the university, an 
award of royalties and fees from the licensee under a patent licensing 
agreement. 334 In a case where the national fraternity prevailed in a 
trademark claim against a local former chapter of the fraternity, the 
court denied an award of attorney's fees where there was no intent to 
violate the trade mark or become involved in deception. 335 



•332 Griffith v Kanamam. 816 F 2d 624 (Fed Cir 1987) 
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